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INTRODUCING A LAW
The call for a law relating to dowry in independent India was first heard in the
halls of Parliament around 1953.1 It was a prioritized concern of women
parliamentarians.

2

Nehru’s first Parliament was then in the throes of debate on

the Hindu Code which was expected to radically alter the status of Hindu women
in the realm of personal laws including the law of succession. In the further
expectation that this would be sufficient to deal with the social malaise of dowry,
the legislation on dowry was deferred.

With rights of inheritance and of

ownership with its incidents of control over its user and disposal, Nehru’s law
makers hoped that the need for a law proscribing dowry would be rendered
redundant.
The Hindu Code was passed in truncated form in 1955-56,3 after surmounting
virulent opposition,4

particularly from those who saw a threat to the Hindu way

of life by this invasive, status changing legislation.
The Hindu Succession Act, 1956, gave improved property rights to women, but
fell far short of equal treatment.

While therefore , the limited right to a life

estate (which was the maximum that a woman could claim in the pre-Act period)
was upgraded to an absolute right to the property,5 women were excluded from
inheritance to ancestral properties,6 and the issue of inheriting agricultural land

1

. The first general elections were held in 1952. The following year in 1953 Uma Nehru introduced for the first
time in Parliament, a private member’s bill: Col.775 Lok Sabha Debates (hereafter LSD) 5.8.1959.
2
. Some of the women parliamentarians who strongly argued in favour of the bill in 1959 were: Parvathi
Krishnan , Renu Chakravarthy, Manjula Devi, Jayaben Shah, Uma Nehru, Krishan Mehra, Subhadra Joshi.
3
. Hindu Marriage Act 1955
Hindu Succession Act, 1956
Hindu Minority & Guardianship Act 1956
Hindu Adoptions & Maintenance Act 1956
4
. The Code was in fact vehemently opposed by Shri Rajendra Prasad , the then President of India who made it
plain that would not give his assent to complete the legislative process which would make the Code into Law.
For details see: Lotika Sarkar ,”Jawaharlal Nehry and the Hindu Code Bill ” B.R.Nanda (ed) Indian Women: from
Puradah to Modernity 96‐97
5
. S.14.Property of a female Hindu to be her absolute property – Any property possessed by a female hIndu,
whether acquired before or after the commencement of this Act, shall be helf by her full owner thereof and
not as a limited owner.
6
. S.6. Devolution of interest in coparcenary property – When a male Hindu dies after the a commencement of
this Act, having at the time of his death an interest in a Mitakshara Coparcenary property, his interest in the
property shall devolve by survivorship upon the surviving members of the coparcenary and not in accordance
with this Act.
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was left to the state governments to legislate.7 Also , the succession according
to this Act was relevant when a person of property died intestate, that is without
leaving a will, a woman could be dispossessed entirely through a testamentary
document.8
The pervasive ignorance of law, the lack of access of women to remedies in law,9
the absence of a climate for social revolution occasioned by a recognition of
inheritance injustice, the indoctrinated perspective that women ought not to
claim shares in the natal home anyway, and this last factor accentuated by the
insecurity that contending heirs (like brothers) who had traditionally asserted
their heirship rights may deny them access to the natal home – these were some
reasons why the Hindu Succession Act was a virtual non-starter in changing the
property status of women.
While this law witnessed legislative action of the state, executive abdication was
the unseen agenda. The Act purported to give women the right to succeed to
properties: if they could use the processes of law to wrest them from unwilling
hands. The legal empowerment would therefore be dependent on the inherent
power of the woman to understand, exercise and assert her rights.
PREFATORY GENERALISMS
The system of dowry has spawned a kaleidoscope of problems.
denominator is the institution of marriage.

The common

Some generalisations about this

institution may be fitting prelude to consideration of the ubiquitous system.
Marriage is an imperative for everyone

- more particularly for every girl.

It

marks the transition between the natal home and the matrimonial home. Upon
7

. S.4(2) For the removal of doubt it is hereby declared that nothing contained in this Act shall be deemed to
affect the provisions of any law for the time being in force providing for the prevention of fragmentation of
agricultural holdings or for the fixation of ceiling or for the devolution of tenancy rights in respect of such
holdings.
8
.S.30. Testamentary Succession – (1) Any Hindu may dispose of by will or other testamentary disposition any
property, which is capable of being so disposed of by him, in accordance with the provisions of the Indian
Succession Act, 1925, or any other law for the time being in force and applicable to Hindus.
Also see Appendix I for standard forms of will s (i.e testamentary disposition).
9
. Free access to law presupposes that women have access to information, freedom of movement and
financial strength.
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marriage, the girl enters the husband’s family: this is the perception even where
the nuclear family has replaced the joint family. The husband’s role is that of a
provider, supporter, advisor,9A while that of the wife is of an adaptable, flexible,
malleable person. Unmarried girls/women are a liability in the home, apart from
constituting a reminder of the failing of the father, in particular, in his parental
duty. A woman’s life is essentially divided into life in her natal home and life in
her matrimonial home.

10

Chastity is explicitly elevated to a virtue not by social

norms alone, but by law as well.11 The unmarried state, separation, desertion,
widowhood reduce discernibly the status of the girl/woman, as also of her
family.
There are a multiplicity of significances attached to an understanding of dowry.
At the time of marriage, the bride is bedecked with garments and ornaments.
The

bridegroom is given varadakshina, which may include clothes, cash,

ornaments.

Manu in his Manusmriti exalts this practice to a manner of law.

The giving has evolved to precede the event of marriage, and is manifest in the
shagun or betrothal ceremony, or in the tikka ceremony. It may be in the form
of rokna, a kind of earnest money paid by the parents of the girl to the boy’s
family as an assertion of intent to perform the marriage, and to stop them from
looking any further for a bride.

Festivals, particularly in the one year

immediately succeeding the marriage, occasions of joy and sorrow in the
matrimonial home, the birth of a child, especially a male child, these and more
have inilinear gift giving which moves material from

the natal to the

matrimonial home. The giving seems to extend till forever, till as grandparents
of their daughter’s daughter, they undertake a part of the expenses of her
marriage and bestow her with the ritual gifts.
9A

.See paras 55 and 56 of Ranganath Misra J., in State v Laxman Kumar (1985) 4 SCC 476
. The law too, describes women by their relationship to marriage. Hence, women are married to unmarried,
widowed, deserted, separated or divorced. So while an unmarried daughter is allowed maintenance under
S.20 of the Hindu Adoptions and Maintenance Act 1956, to the extent she is unable to maintain herself , a
daughter who is married , widowed, deserted, separated or divorced is not. Similarly a widow is entitled to
some maintenance under S.19 of the Act from her father in law. This right ceases on” re‐marriage”, as this
event would mark her entry into her second husband’s domain to whom the responsibility of her maintenance
would be transferred.
11
. Chastity appears as a legal qualification on which a wife’s right to claim maintenance depends. S.18(3)
disqualifies an unchaste wife from maintenance even though she may otherwise be entitled to it by virtue of
sub‐clause (2) of the section. Similarly clause (3) of S.25 of the Hindu Marriage Act, 1955 disqualifies the wife
from receipt of permanent alimony and maintenance on grounds of unchastity.
10
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There may have been times beyond memory when the whole system functioned
voluntarily and based on capacity; where the share of the girl in her natal home
was sent with her on marriage. But if there were such times, and they existed
not just in the fables that dot the past, that time is definitely now in the past.
The system is now based on expectations and demands.
A distinction needs to be made between dowry and stridhan. Stridhan specifically
refers to

the property of a woman which is hers to do with as she will.

The

giving of gifts to a girl on marriage is often defended on the ground that it is
intended to provide her with security in any time of need and as a share to
which she is entitled. Opponents of the dowry system have been insistent that
in eradicating this system, the right of women to receive, hold and deal with
property should not be denuded.12
This distinction – between women’s property or stridhan and dowry – though of
importance, has become blurred with the recognition of the changing nature of
the dowry problem. The proportion of the dowry problem in recent decades is
traceable, increasingly, to extortionate

demands made, as of right by a

prospective bridegroom’s family. Consumerism has added to the problem, and
in keeping with the Joneses, TV, refrigerator, scooter, furniture material
movement is justified as being for the general welfare, comfort and status of the
girl in her matrimonial home.12A Money set up or sink into a business, to travel
abroad, a necklace for the mother-in-law ........... the demands are limitless, and
endless in time.
Dilemma in Debate
Every legislation has to pass four stages to achieve purposeful existence: it
needs legislative consideration and endorsement; a strong and purposive
implementation regime; a judiciary educated in the content, intent and effect of
the legislation; and an informed public, alive in its responses to the issue.

12

. See Manjula Devi Col.800‐802 LSD 5.8.59 , Col.941‐944 LSD6.8.59.
. Paras Diwan, Dowry and Protection to Married Women (1990), see particularly, chapter III, “Matrimonial
Home”.
12A
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The dowry legislation started with a severe handicap. Not merely its detractors,
but its engineers started on the premise that any law on dowry could only be to
register a parliamentary vote on the social conscience.13 The statement of
Objects and Reasons, the philosophical excursus that precedes a legislation, was
express that the law was “to educate public opinion and to the eradication of this
evil’.14 The Minister whose duty it was to propel the Bill through Parliament saw
the problem as a pernicious social evil, and the law as an expression of the
‘social conscience of the people.15 To another member, ‘the main purpose of the
legislation must be to educate."16 The words ‘social legislation”17 ”social evil”18
and “social crime”19 recur

at various points in the debate.

This linguistic expression of parliamentary understanding effectively “socialised”
the issue.

From a “possible offence” status, it was diluted in parliament’s

consciousness to a “problem”.20
This is in consonance with the totality of the debate. The question of how dowry
should be defined was hotly contested on the floor of the Houses of Parliament.
The parliamentarian who brazenly rejected the need for the Bill, or belittled its
importance in unequivocal terms, was the exception.21 More in evidence were
those who voiced their support for the Bill, but equivocated on material
provisions. So there is the ‘supporter’ of the Bill who cautions by hypothetical
example: “Now, take a case where there are a bride and a bridegroom eligible in
all respects. The prospective father-in-law considers that it would be better if in
consideration of this marriage he gives a certain amount of money to the
prospective bridegroom, so that the prospective bridegroom may go abroad,
may fit himself with high technical education so that he may be useful to the
country and may satisfy the needs of the country today.
13

Well, such a

. A.K.Sen Col.770‐772 LSD 5..8.59; Renuka Ray Col.4231 LSD9.12.59.
. A.K.Sen Minister of Law. Statement of Objects and Reasons dated 21.4.1959 (Bill No.33 of 1959 – Gazette
of India, Ext. pt. II S..@ p.394).
15
.A.K.Sen Col.770 LSD5.8.59
16
. Khadilkar Col.4228 LSD 9.12.59
17
. A.K. Sen Col 4008 LSD 8.12.59
18
. S.D.Sharma Col.3745 LSD 7.12.59
19
. C D Pande Col 3764 LSD 7.12.59
20
.Shri P R Patel “Now here payment of dowry is not a criminal offence. It is a social evil....Would it be
desirable to send such a man to jail and put him in the company of criminals?’ Col.3741 LSD 7.12.59
21
. Categorically opposed to the Bill was Tyagi as, in his opinion, the issue of dowry was too small to merit the
time of the Government , Co.791 LSD 5.8.59
14
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transaction will be a transaction covered by this language and money paid by
the prospective father-in-law will be money described as dowry.......”22 Should
they have to go to jail or pay fine for this? he asks. Could they not find support
for their position in the Constitution of India which gives them the fundamental
right to dispose of their property in any manner they choose? and may this wide
berth that the language of the dowry provision gives not be considered an
unreasonable restriction on he exercise of their fundamental rights ? he wants to
know.23
THE CONFLICT
The opposing and supporting positions on the Bill witnessed a range of concerns.
To delineate the opposing stances – The anxiety was that gifts given at
marriages are customary,

24

or atleast of established usage.25 Essential rites in a

marriage ceremony include kanyadan and the girl cannot be given away without
at least ornaments and garments to suit the occasion.26 One debater wondered
how sacramental/customary marriages can be performed at all without some
consideration, even if it is a rupee.27
That marriage is a happy occasion, and the law should not mark it with
moroseness28 is a position that takes exception to law intruding in it.

The

beauty of the marriage ceremony is wistfully invoked. “Anything that detracts
from its sanctity, sacramental quality and beauty should never come in and any
such demand should always be opposed.”29 Dowry, it is even averred, is
natural.30

22

. G.S.Pathak Col. 1173 Rajya Sabha Debates (hereafter RSD) 19.4.60
. Col.1172‐1174 RSD 19.4.60
24
. G.S.Pathak Col
25
. A.K. Sen Con.4010 LSD 8.12.59
26
. Pt.Thakur Das Bhargava Col. 3449‐3451 LSD 4.12.59
27
. C.K. Bhattacharya : “it took my breath away, because knowing our customs as I do, I am sure that at least
one rupee will have to paid in consideration of the marriage. Every father will have to pay it. This bill relates
not to marriages by registration. This bill relates to cases which are called sacramental marriage or customary
marriages.”Col.4003 LSD 8.12.59
28
. “ We do not want to eliminate all sorts of gifts. We only want to see that at the time of marriage, persons
do not come with bloated faces, almost in sorrow, without any happiness and with any sort of gifts.” Pt.Thakur
Das Bhargava Co..3981
29
. Illa Palchoudhuri Col. 3440 LSD 4.12.59
30
. Pt. Thakur Das Bhargava Col.3441 LSD 4.12.59
23
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The fear that a legislation prohibiting dowry, particularly by making it a
cognisable offence,31 would have the makings of a police state, is voiced. The
entry of the police into this arena would also “detract from the colourful
ceremony and the beauty of the Indian marriage...."32
The threat to the freedom of the parent to give what he will to his daughter
agitated some debaters.

What about the ‘crorepatis’ who will want to give to

their daughters? Who will follow this law? Who will fathers give to but their
daughters? They agonised.33
Then: There are many who follow Manusmriti who have the need to give
something when the bridegroom is being seated – it should be decorated.34 Our
sentiment is traditional – is that the girl is going from our house, so the father
will want to give not just as much as he can, but more.

There are three

generations from who the girl takes-father, brother and nephew.35

These

contributions to parliamentary wisdom formed part of the cautionary corpus.
The level of the debates plunged lower when dowry was justified – indeed,
lauded – as a device that would help unpersonable girls into matrimony.36
There was talk of the harassment that ensure if dowry were made an offence.
Differences arising between prospective families could find a convenient tool in
the dowry law.37 If a distinction were not to be made between a gift and
consideration for marriage, it was felt, the country will not observe the
legislation. “It will be a sort of social harassment... I have a daughter to get
married.

In many part of the country, there is no dowry, but we do spend

money. We give presents, ornaments utensils etc. Any of my opponents can

31

. A cognizable offence is one in which a police officer may make arrests without a warrant, according to
S.2(c) of the Code of Criminal Procedure, 1973
32
. Supra Note 29
33
. Tyagi Col.988 LSD 6.12.59; Prakashvir Shastri Col.997 LSD 6.12.59 and Col.3480 LSD 4.12.59
34
. Pt.Thakur Das Bhargava Co.987 LSD 6.12.59
35
. Prakashvir Shastri Col.997 LSD 6.12.59
36
. Dr.Sushila Bayal Col. 964 LSD 6.12.59; Tyagi Col.794 LSD 5.8.59; Kumari M Veda Kumari Col. 955 LSD 6.4.59
37
. C.D.Pande Col.3762 LSD 7.12.59.
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say, you have give Rs.3,000.00 in your daughter’s marriage’, harass me and
create unpleasantness.”38
Serious doubts were expressed about the possible efficacy of such a measure.
Unhappy with the manner in which dowry had been defined, and the Joint
Parliamentary Committee’s treatment of the definition, Shri Hem Barua spoke
prophetic words: “I know that piece of legislation is going to be only a
refrigerator legislation”, he said

39-40

This was his response to the improbability

of implementation which the proposed Bill seemed set to ensure.

He saw the

possible escape from the dowry system in economic freedom for women, only
then, he argued, would dowry die.41 With lack of an instrument to implement
this legislation, “except the social sanction or social conscience” he likened it to
“graveyard of pious wishes and nothing more”.42`
A parliamentarian who objected to how “feminine-ridden“ parliament was
becoming, wanted to know on what all will you make law?’43 Impatient with their
dilated consideration of the law, he asked for an early end to the proceedings,
since “there are many more important problems before the nation that dowry.”44
Advocacy for the legislation generally saw many of the women parliamentarians
concerned with the self-respect of women,45 the
parents,

46

dignity of the girls and their

the experience of womens’ organisations47 and the factum of women

dying – either murdered or committing suicide – as an outcome of the dowry
problem.48 with the recognition that women tend to get excluded from property
rights, there was assertion that stridhan should not be denied to her while doing

38

. Ibid.Col.3764
. Hem Barua Col.3475 LSD 4.12.59
41
. Ibid.Col.3471
42
. Ibid.Col.3470
43
. Tyagi Cols.795, 799 LSD 5.12.59
44
. Ibid.Col.4233 LSD 9.12.59
45
. Uma Nehru Col.3457 LSD 4.12.59; Seeta Parmanand Col.1216 RSD 19.4.60
46
. Dr.Sushila Nayar Col.964 LSD 6.8.59
See also p.5, Report of the Joint Committee of the Houses to examine the Question of the working of the
D.P.Act.1961, 11.8.1982.
47
. Renu Chakravarthy Col.3993 LSD 8.12.59.
48
. Jayabean Shah Col.945 LSD 6.8.59; Dr.Sushila Nayar Col.964 LSD 6.8.59
39‐40
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away with dowry.49 However, the giving to the daughter ought not to be during
marriage.50
Condemnation of the practice is a running thread

throughout the debates. The

theme of indebtedness also visited the proceeding s with some regularity.51

The

dominant concern of most parliamentarians was, therefore, the financial and
social burden of the father of the girl!
The question continually returned to whether what was at issue was extortion for
dowry, or any kind of voluntary gifts too.52

The very statement of the

proposition held the bias.
And an Act was born.

THE STATUTE
The Dowry Prohibition Act was enacted into law in 1961. It was amended twice
– in 1984 and in 1986.53 The cause for reconsideration and change was the
alarming increase in the reported rate of dowry related deaths of young women.
Suicides, murders, harassment and cruelty were of predominant concern. The
Dowry Prohibition Act had hardly been invoked at all in the years intervening
between 1961 and 1983. In 1975, the Committee on the Status of Women met
with one mere case, in Kerala, where a father of a girl had filed a case under the
Act, provoked by the ill-treatment meted out to her.54 The increasing incidence
of unnatural deaths threw up these statistics during the 1983 debate on the
amendment:55

49
50

. Manjula Devi Col.801 LSD 5.8.59
. Subhadra Joshi Col.3706 LSD 7.12.59; Krishna Kumari Col.137 RSD 28.11.60; A K Send Col.770 LSD 5.8.59

51

. Manjula Devi Co.3703 LSD 7.12.59. The concern over parents’ indebtedness also finds expression in the
1983 debates on amendment ot the Act. See Monika Das Col.193 RSD8.12.83.
52
. “What is the line of demarcation between extortion and voluntary gift? Subiman Ghose Col.3995 LSD
8.12.59.
53
. Act No.63 of 1985; Act no.43 of 1986.
54
. Towards Equality: Report of the Committee on the Status of Women in India para 4.75, p.115 (Department
of Social Welfare, GOI December 1974).
55
. Geeta Mukherjee Col.472 LSD 21.12.1983
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Cases registered under S.306

110

(abetment to murder: IPC)
Number of persons arrested

173

Number of persons challaned

45

Cases

under trial

36

Cases pending investigation

30

Convictions

0

With this record in the case of unnatural deaths, it is not to be wondered at that
there was hardly any legal action taken under the 1961 Act.

Yet, it was not

merely that the Act was not mobilised to deal with the dowry problem, but that
the Act was itself inherently weak.
Dowry – the definition
Even during the debates preceding the 1961 Act, as the content of the definition
of dowry changed, diluting each time its intensity, the members were distinctly
agitated that there was no life left in it, after the prolonged exercise.56
The basic problem with the definition as it was passed in 1961 was that it
included as dowry any property or valuable security.... in consideration of the
marriage ....57 The term “consideration has a connotation that it derives from
its presence in the Contract Act, where a contract is considered to be such only
when there is an element of consideration in it.
which has been given or taken, or agreed to

In determining whether that

be given or taken, is dowry, it

would be necessary to decide whether that which was given or taken.... could
constitute consideration, or whether it was only voluntary gifts unrelated to the
marriage being performed.
The Bill that was originally introduced in parliament recommended a ceiling of
Rs.2,000 that may be given as gifts. By the time of the Bill passed into an Act,
an Explanation was added which excluded from the definition “ any presents
56
57

. LSD Cols.3964 and 4015
. S.2 DP Act
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made at the time of marriages to either party to the marriage in the form of
cash, ornaments, clothes or other articles"57A
consideration of the marriage.

unless they were made in

That removed the statutory identification of a

ceiling, which may yet have made prosecution a possibility.
The offences that the 1961 Act created included both giving and taking of
dowry. This made both the giver and the receiver offenders, a position disputed
in parliament as making the initiation of action an impossibility. This was
because a giver would have to confess to an offence before he could accuse
another of having committed one.
The offences under the Act were made non-cognizable – which would mean that
no executive authority, including the police, could take action without a
complaint (and who would file the complaint?) They were bailable.

And they

were non-compoundable.58
So once the wheels of law started turning upon the registration of a complaint,
there would be no looking back, and no penitence, willingness to change or
attempt at an amicable settlement between the parties would be recognised,
naturally, the law would be hardly used at all unless invoked as a last resort.
That “last resort” would have to happen within one year from the date of the
offence, for limitation to register a complaint and launch prosecution would end
at the end of that year.59
In addition to the offences of giving , taking, agreeing to give or take dowry, and
not transferring the dowry received back to the woman,60 the law also made the
demanding the dowry an offence.61 However, since the theme song in parliament
on this provision was the fear of harassment,62 it was enacted that no court was

57A

. Explanation I to S.2 DP Act
. S.8 of the unamended Act 28 of 1961
59
. S.6 DP Act
60
. Ibid
61
. S.4 DPA. For understanding hw interpretational law can render a law immobile, see Shankarrao Abasaheb
v L V Jadhav 1983 Cri L J 269 later reversed by the Supreme Court in L.V.Jadhav v Shankarrao (1983) 4 SCC 231.
62
. Supra Note 37
58
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to take cognizance of this offence except with the previous sanction of the State
Government!63
The Andhra Pradesh Dowry Prohibition Act, 1958 and Bihar Dowry Restraint Act,
1950 were repealed though neither the Houses of Parliament nor the Joint
Parliamentary Committee explored the experiences of these Acts to learn from
them.
The totality of the legislation comprised ten sections-but how fertile was the
ground if found for barrenness.
THE EMERGENT MOVEMENT
1975 was a year of decisive change in India. Parliament, the press, the public,
institutions were all irreversibly affected by the Emergency declared in June
1975.

The International Women’s Year, the Status Report and the Mexico

Conference, coinciding with the heightened awareness that the Emergency had
generated, created the space necessary for the women’s movement to expand
its base.

The post-1975 stridency of pressure for action in the matter of

women’s rights, and protection, as without question a direct result of the
women’s movement which saw the growth and change in the nature of women’s
organisations.

Changes in law, and increased degrees of seriousness while

considering matters affecting women, are attributable to a large extent to the
pressure that the movement was able to exert and not to governmental, or
parliamentary, recognition for suo moto action. Dowry, and increasingly dowry
deaths (also called bride-burning, though other means were also employed to do
away with in convenient wives) was one of the causes espoused by the
movement.
The governmental response when it is penned into a corner is legislation.
Simply stated: when you can no

longer take the pressure, make a law.

The

enactment of the law could constitute a victory for those on the warpath; it
would ease the pressure for the moment; and it would mean little, since any law

63

. Section 4 of the unamended Act 28 of 1961

15

not backed by political will and intention to implement would be a non-starter
anyway.
The increasing reporting of suicides and murders involving young married
women, highlighted with unfailing regularity by the movement, was also a
source of embarrassment to the government which then had to be seen to be
acting.
This prompted a revision of the law in 1984 and, again, in 1986.64 The JPC which
reported to parliament in 1982, reposed its faith in the big IF. “The Committee
have no doubt that IF all the possible loopholes in the

Act are plugged, its

provisions are strictly implemented without fear or favour and deterrent
punishment is provided for and imposed on law-breakers, there is no reason why
this social legislation would not bring about the desired results."65 The record of
implementation of the Act could not surely have been the cause for the
Committee’s optimism, which recalls uncannily the ominous prediction in the
debates of 1959-61.

66

It is patent, however, that any earnestness evinced was occasioned by the nolonger deniable fact of increasing number of reported cases of deaths due to
dowry.
"67

dowry

In 1961, the problem was “the evil practice of giving and taking of
By 1983, when the Criminal Law (Second Amendment) Act was passed

to create penal offences in the IPC and to shift the onus of proof within the rules
of evidence, it was the “increasing number of dowry deaths” which was a
“matter of serious concern”.

68

With the amending Acts of 1984 and 1986, dowry was redefined to include any
property or valuable security... given or agreed to be given..... at or before or
any time after the marriage

68A

... In connection with the marriage .69 Presents

64

.The quick succession of amendments itself being an indication of the lack of thoroughness in revising the
legislation.
65
. Report of the Joint Committee of the Houses to examine the question of the Dowry Prohibition Act 1961
p.17 (11.12.1982)
66
.Supra Note 42
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. Supra note 14
68
. Statement of Object & Reasons, Bill no.XIV of 1983, Gazette of India, Ext.Pt.11 s.2 p.1
68A
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were permitted to be given, but a list of such presents was to be maintained
separately for the bride and the bridegroom. Since this is not mandatory, and
there is no provision for registering such lists, this provision has meant little, if
anything.

Where the gift-giver was related to the bride, the presents would

have to be of a customary nature, and ought not to be excessive having regard
to the financial status of the person by whom, or on whose behalf, it is given.70
A ban on dowry-related advertisements was imposed,71 and a provision
intended to ensure that the dowry enures to the benefit of the wife enacted –
and where she died due to unnatural cause within seven years of marriage, her
children or her parents become entitled to it – thereby excluding the matrimonial
family.72
Courts were to take cognisance of offences under the Act not with the sanction
of the State Government, as the 1961 Act had partly prescribed, but on the
court’s own knowledge, or on a police report, or on a complaint of the person
aggreived or a parent or other relative, or by any recognised welfare institution
or organisation. An express provision was incorporated to protect the giver of
dowry from prosecution where she/he was the aggrieved complainant.73
The offences were made cognisable for certain purposes including investigation,
and were to be non-bailable and, is before, non compoundable.74
The burden of proof was shifted to the accused, where he was accused of taking,
abetting the taking, or demanding of dowry.
Dowry Prohibition Officers were enacted into the law to provide a mechanism for
detection and investigation of offences under the Act.

This was to be the

compromise formula between police intervention and no intervention. That the
DPOs have their existence virtually in the statute alone is its own story.

69

. Amended s.2 after the 1984 amendment in the DP Act
. Proviso to S.3 of the DP Act, inserted by the 1984 amendment.
71
. S.4‐A DP Act inserted by the 1986 amendment
72
. S.6 DP Act
73
. S.7 DP Act
74
. S.8 after the 1986 amendment.
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The redefinition, the remoulding of offences, in the law, and widening of
procedural possibilities were, on the face of it, intended to make it an effective
tool in containing the problem of dowry. Yet, it cannot be ignored that it came
close on the heels of the amendment to criminal law which, in turn, was the
result of the manifold increase in reported dowry related deaths.

The only

provision which obtained a status was the definition, as it was an important
component of determining whether there has been a “dowry death” or cruelty
related to dowry or abetment to suicide for reason of dowry. The other parts of
the Act still remain largely confined to the statute books.
FOUR PERIODS OF OPPORTUNITY
The points in time when dowry related problems could manifest may be
identified as –
before and at the marriage
during the subsistence of the marriage
upon breakdown of marriage and
where dowry – related death or injury is caused.
ON MARRIAGE
The all pervading presence of this system has claimed may young victims. The
case of the found Kanpur sisters who saw no option to suicide, and were driven
to it by the guilt of the pressure on their father to raise the money for their
dowry is within memory even where memory is short.

Dowry, along with

ostentatious marriage (euphemistically termed “decent marriage” in newspaper
advertisements) , takes a heavy financial toll on the parents of the daughter.75
Courts too do not question the premise that marriage is necessarily a time for
expenditure. Borrowing by a father to “meet the marriage expenses of his

75

. For a selection of matrimonial advertisements., with assurances of decent marriages see Appendix II
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daughter"76 is mentioned merely in passing.

A submission that Rs.40,000 on

the marriage expenses of a daughter was only in keeping with the status of the
plaintiffs who were possessed of properties worth Rs.2 lakhs is mentioned
without comment.77
The inevitability of marriage-related expenses and that indebtedness is an
invariable companion of marriage is witnessed even where the loan taker is a
bounded labourer.

In a study on bonded labour in India, among the reasons

enlisted for taking the loan which paved the way to bondage, is:
“occasions (for performing birth and death rites, for marriage)” and the
percentage of such loans pathetically high.78
A startling instance was reported of a father donating/selling his kidney in a
hospital in New Delhi in order that he may be able to deposit Rs.10,000 in the
names of each of his daughters aged 3,4 and 6. This money, he hopped, along
with the future interest, would pay for their dowries.79
It is indeed unusual to find a case where assault on the dignity of the woman is
taken seriously and acted upon.

Less often would one

find support from the

judiciary. It happened in a village in U.P. On the morning after the wedding the
bride’s father asked the groom what he thought of the bride. Despite of her not
being fair, the groom replied, he would take her with him as they were married.
The outraged father confined the groom and 25 of his wedding guest asking him
to make good the Rs.60,000 he had spend on the wedding and the leave.
habeas corpus petition reached the High Court.

A

The judge who sat in

contemplation on this piquant situation reached in a manner not to be generally
anticipated from the judiciary.

The situation, he said, was entirely of the

bridegroom’s making”. He was “looking for trouble” and insulting womanhood”
telling the bride’s father that his “ornate wedding day bride” was not fair.

76

.
.
78
.
79
.
77

Girindra Nath Mukkherjee v Soumen Mukherjee AIR 1988 Cal 375
R Durairaj v Sethalakshmi Ammal AIR 1992 Mad 242.
See Appendix III
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This,

the judge said, was a situation for the village panchayat and elders as it involves
“social ill manners and ill-mannered grooms”.80
The Dowry Prohibition Act and the Hindu Succession Act are two capsules which
represent parliamentary

treatment

of women’s property.

In 1959 the

Government had acknowledged the failure this context of the Hindu Succession
Act, when it acceded to demands for a dowry prohibiting

legislation.

The

discussions on the dowry prohibiting legislation cast in stark relief the problem
of giving woman her share in property at the time of marriage. If it were her
“share “ that was given to the daughter, the difference between daughters would
remain “explained and the resulting indebtedness would be anamolour.81 Dowry
crimes cruelty, murder and unnatural death have further shown that marriage
related giving of property invariably becomes the man’s entitlement and
concern. The continuance of the practice of giving presents/gifts or property by
any other name, and its recognition in the law actually endorses the practice.
The possibility of strengthening the Hindu Succession Act to make it an effective
means of giving women inheritance rights has not been addressed, even when
dowry has been sought to be outlawed. The law then seems to do little about
resolving these issues for women, and pretends to piecemeal arrangements
which do not support each other. One can only conclude that the delinking of
women’s property rights and marriage has not been addressed in any serious
manner by legislation.
Another area covered by the law, which asserts its presence at or around the
time of marriage is the demanding of dowry. What would constitute demanding
dowry?

To be ‘dowry’, the property or valuable security should be given or

agreed to be given, and it if was not, despite a demand, it would not amount, in
law, to the demanding of dowry.
grapple

with this interpretation.

Legal jargonistic adroitness is a must to
Yet that is what the Supreme Court had to

contend with in reversing an opinion of the High Court.82. The facts of the case
were that Anita marriage Pradeep in June 1979.

According to the complaint,

even as the marriage ceremonies were in progress, Pradeep and his father
80

. Radhey Shyam v SHO, Police Stn. Phulpur AIR 1990 All 224
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82.
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demanded Rs.50,000 from Anita’s father. The pretext: that money was required
to send Anita and Pradeep to the US. If the demand was not met, the warning
went, further ceremonies would not be completed.

With the intervention of

“some respectable persons” the marriage ceremonies were concluded. Pradeep
left for the US July. Anita was not ‘sent’, and demand for the money persisted.
Anita’s father filed a complaint of demand of dowry. The High Court found that
since the complainant had not agreed to give the sum demanded, there was not
offence that had been committed under the Act.
The legal process is expensive, and legal proceedings can be cumbersome. One
would need resources – including financial resources – to commit to the legal
battle. In this case, they were able to challenge the High
Supreme Court.

Court’s verdict in the

With greater wisdom than its hierarchical inferiors, the

Supreme Court reversed the damage by adopting a ‘liberal construction’. The
object of the provision being to discourage the very demand, the apex court
said, there was no warrant for such a literal interpretation.
The High Court had actually invoked its inherent powers, which extraordinary
powers, to quash the complaint!
SUBSISTING MARRIAGES
Dowry

related problems dot the landscape of many subsisting marriages.

Harassment for extracting more dowry is a common phenomenon. In many of
the cases reported in law journals, the harassment is explicit, except that all too
often it is overridden by more severe abuses like murder and dowry death.
Pushpa was set aflame in the kitchen on 27.1.77; that was at the end of a string
of harassment that she was subjected to by her mother-in-law because of
unsatisfied dowry demand”.

83

83
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Veena Rani was burnt to death in September 1975; she had a history of an
unhappy marriage, with her husband constantly demanding that she get more
money from her parents’ home.84
Gurinder Kaur died of third degree burns from a kerosene fire in the bathroom
when she was 22 years old, and had been married for 10 months; she had been
ill-treated and often taunted that unless she observed the family tradition of
presenting a necklace to her mother-in-law she remain childless. Her husband
demanded Rs.50,000/- for financing his business and when Gurinder’s father
refused to yield to pressure, she continued to be harassed.85 The dimensions of
the hidden statistics on harassment are difficult to imagine.
The woman is punished for inadequate dowry in some cases by being denied
access to her natal home. As a constituent of the punishment for not bringing
more, Raju Singh and his family prevented his wife from visiting her parents.86
Kailash was not allowed to leave her matrimonial home to attend her cousin’s
wedding.87 Prabha Kumari was not sent to her parental home for her first
confinement as a penalty for not having fulfilled entirely an agreement on giving
dowry which was to have included a fridge, TV, jewellery and silver.88
Courts are not necessarily sympathetic to victims of domestic ill treatment and
harassment.

‘Vague’ allegations of ill-treatment for dowry were considered

inadequate; the wife living separately was therefore said to have deserted
him.88A A perusal of the case law in fact does reveal that it is only death –
whether by suicide, or murder – has facilitated acknowledgement of dowry
harassment.
There is then denial of access to the matrimonial home which may be patent or
actual. Shabnam was married to Ashok. She averred that she had been dropped
at parental home, where

she stayed through her pregnancy/child birth.
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Not

merely did no one fetch here, but demands, including for a scooter, were made.
Ashok subsequently field for divorce on the ground of desertion and cruelty – her
snobbish and rude behaviour towards his family as evidence of cruelty.

Since

the matter was before the court for divorce, it found occasion to observe that
“no self-respecting girl

could possibly have been expected to submit” to the

treatment meted out to her ‘unless she proved to be a cringing type of woman,
ready to unquestionably demean herself”.89
It was state legislatures that recognised the denial of what may be called
‘matrimonial rights’ as an offence, where the reason for such denial was nonpayment of, or inadequate, dowry. The 1976 Himachal Pradesh amendment to
the Central Act created an offences which it called “depriving any party of the
right and privileges of marriage”. This extended to torture and refusal to
maintain a person for non-payment of dowry. The denial of ‘conjugal rights’ by
the husband was made an actionable wrong in Orissa.90
There is then legislative endorsement of the existence of torture, harassment,
denial and neglect. The evidence of protective or remedial action is however
virtually non-existent.

The cases under the Dowry Prohibition Act are most

obvious in their absence.
Physical torture, including wife-battering, the insecurity of matrimony where the
woman has no right in either her matrimonial or in her parental home, marital
rape, curtailment of freedom for reasons of dowry, loss of dignity and denuding
of self-respect-the law maintains an eerie silence. A silence that is shattered by
the death crises of woman aflame, or silenced further by poison or drowned
completely out of life.
BREAKDOWN
The third point in time when the problems arising from dowry are aired are when
there is a breakdown of marriage.

Would constant demands for dowry

constitute cruelty , entitling a woman to a decree of divorce?
89
90
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The Hindu

Marriage Act provides a ground for divorce in “cruelty”. Shobha Rani married
Madhukar Reddi, a doctor. He and his parents demanded that Shobha ask her
parents for money to give him- in a self –justificatory letter, he wrote: “Now
regarding the dowry point, I still feel that there is nothing wrong in my parents
asking for few thousand rupees .

It is quite a common things for which my

parents are being blamed, as harassment.”
The Supreme Court

91

found that this constituted a matrimonial offence.

The

fact that S498A defining demands for dowry as cruelty was available to the
Court was no small help. And Shobha got her remedy. But it was not before
she had gone through the trauma of proceedings in a trial court and a High
Court which were far more tolerant of dowry and far from seeing it as a cause
for complaint.

“The respondent is a young upcoming doctor”, the trial court

said. ”There is nothing strange in his asking his wife to give him money when he
is in need of it. There is no satisfactory evidence that the demands were such as
to border on harassment. ”Denying the woman’s position legitimacy can be
achieved by various devices.

So the trial court found Shobha “prone to

exaggerate things. That is evident from her complaint of food and the habit of
drinking....”.

To the trial court, she was over-sensitive or in the habit of

exaggeration and had “made a mountain out of a molehill”.
The High Court essentially in agreement with the trial court found its “proper
angle” when it said: “The respondent is a doctor , it he asks his wife to spare
some money, there is nothing wrong or unusual”.
It was access to the Supreme Court – the third court in the heirarchicy – that
got Shobha Rani some relief.
On the breakdown of marriage, the return of dowry articles- which are avowedly
for the security of the woman-becomes an issue. Pratibha Rani’s was causus
classicus which really had to do with stridhan.92 Pratibha left her matrimonial
home in 1977 after 5 years of marriage because of harassment for dowry by her
husband and brothers-in-law.
91
92

She was not allowed to take her stridhan away

. Shobha Rani v.Madhukar Reddy (1988) 1 SCC 105
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with her, and had to file a complaint of criminal breach of trust. The High Court
prevented the progress of these proceedings on the reasoning that stridhan is
jointly owned by the husband and the wife. It could therefore be recovered only
under S.27 of the Hindu Marriage Act which provides for recovering joint
properties.
The High Court apparently did not see any difference between dowry and
stridhan. In the Supreme Court , a majority of the judges asserted the exclusive
nature of stridhan as belonging only to the woman.

The protection against

criminal proceedings that the High Court had given to the husband was lifted,
and the quashed complaint revitalised. Justice Varadarajan dissented. To him
the marriage relationship was not one of “ I and you Ltd.” but that of “We Ltd”
He

was

disapproving

of

entertaining

complaints

of

the

irate

wife

or

husband...(which) would have disastrous effects and consequences on the peace
and harmony which ought to prevail in matrimonial homes"93
This splicing of proceedings makes recovery of dowry articles, and of stridhan, a
difficult exercise. The Punjab and Haryana High Court , for instance, allowed the
divorced woman to recover dowry articles jointly owned in proceedings under
the Hindu Marriage Act itself: including household goods e.g. fridge, almirah,
bed and washing machines.94

Her claim to jewellery was discredited as being

beyond the purview of this legislation. So she would have to start all over again
to recover that which even the court acknowledges is solely hers!
THE DEALDY CONSTITUENT
Death and injury is the fourth constituent part. Cruelty, dowry death, abetment
to suicide and murder are its content.
CRUELTY
It was the Criminal Law (Second Amendment) Act, 1983 introduced S.498A to
the statute books. The new chapter in the IPC is titled “Of cruelty by husband or
93
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relatives of husband”. The debates preceding its enactment were replete with
references to dowry death95 and to an epidemic of dowry deaths”.96 A 7 year rule
was introduced, by which the unnatural death of any woman dying in the first 7
years of marriage would be the subject compulsory investigation There is little
evidence of why the period had to be 7 years, and not more or less.

The

Minister’s explanation was simple: it can’t go on forever, it has to stop
somewhere, and so 7 years it was to be .97 Post-mortem would be compulsory98
and two doctors would have to perform the post-mortem.99
Criminal cruelty in a matrimonial home takes myriad forms. Often, it is related
to unsatisfied demands for dowry, sometimes it is not. For Urmila, it was within
a few months of marriage that her unemployed husband Dinesh started the
harassment – for a VIII standard pass certificate which her father, it was said,
should procure for Dinesh. On refusal, Urmila was beaten, and starved of food
for long periods. It was not long before Dinesh’s parents began negotiating a
second marriage for him. On 16.8.1983, Urmila was found dead in a well. The
offence of instigation and encouragement to commit suicide preceded by cruelty
in the matrimonial home was complete.100
The striking feature of criminal cruelty is that, prior to the inclusion of a specific
provision in the IPC, there were no traceable cases on injury and ill-treatment in
the matrimonial home which were punished, nor of the protective action of the
law in such cases.

The sanctity attached to the matrimonial home and the

unwillingness to intrude there in were surely part of the cause.

The lack of clear

avenues for remedies in such cases certainly constituted another part.

The

general acceptance of the lot of the woman may have contributed to nonrecognition of wife beating and harassment as offences. Even when it attained
the dubious status of legally recognised cruelty (what Justice Jagannatha Shetty
calls “the wonderful realm of cruelty"101 the seriousness of the cruelty has been
safely acknowledged only where it has culminated in death – by murder, suicide
95
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or the nebulous dowry death.

It is an unusual case where cruelty

per sec is

taken seriously and punished. The case of Mukund Markhand Chitnis who was
made to pay his wife Rs.30000/- (other than amounts he had to pay as
settlement) for having defamed her in proceedings in court is one such
extraordinary instance.102 Suspecting the chastity of his wife, he launched into a
campaign of character assassination and mud-slinging .

The resultant cruelty

was admitted by the court, as was the allegation of defamation. But this, as we
said, is the odd case, and marks the exception.
There is a view being propagated that S.498A is being used by women and their
families as a tool with which they harass persons in the matrimonial home. Any
differences

that

arises,

any

problems

in

the

relationship,

contrariness,

maladjustment-all or any of them are reasons which increasingly form the basis
of dowry/cruelty complaints: this is the undemonstrated finding. The liberalising
of laws for women, particularly in the criminal context, has led to misuse of
these laws, it further says.

Kusum, a commentator on legal issues which

concern women, has even found it time to write a booklet which she calls
”Harassed Husbands”(1993).
To deny credibility to action taken under S.498A is to divert attention from the
number of deaths that are reported with unseemly regularity, preceded without
doubt by cruelty in the matrimonial home.

Also , every law that is made is

capable of misuser, and every law does in fact get misused, to a lesser or
greater decree. If some cases of misuser by women are indeed detected, and
that were to be used as the reason for discrediting the law itself, every law
without exception deserves condemnation. This propaganda does not address,
either, the reason why women may be resorting to S.498A where the cause may
not be strictly within its compass. It would be an extremely unusual women who
would enter the portals of a police station to register a criminal complaint
against members of her matrimonial family when she has no problems at all. It
should be obvious even to a casual observer that there has to be not just some
cause, but sufficient cause, for taking this divisive step. It evidence does existand non has been demonstrated so far-that women are indeed clubbing all their

102
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problems and attempting to bring it within the umbrella of S.498A, may be the
answer lies not in destroying her credibility, but in figuring out the lapses in the
other laws which make them beyond her capacity to draw support from. It the
woman is to be protected from matrimonial cruelty while she lives, its actuality
cannot be subjected to such casual cynicism , and its relevance come alive only
when she dies.
DOWRY DEATH
Matrimonial cruelty, which may be the path to death of the young married
woman, is committed “within the safe precincts of a residential house”.103 When
the Law Commission took note of the increasing number of dowry deaths, the
Law Commissioner indentified what he said were the “factual components of a
typical dowry death”.104
The victim is always a woman, often in her twenties.
She is a married woman, totally dependent on her husband or his relative, and
is already, or about to be, a mother. The cause of death is burns, and in some
cases other injuries or poisoning.
The woman is extremely unhappy, and the reason is demand for dowry.

The

demands are persistent, determined and oppressive. Initially, a dowry death is
presented as a case of accident of suicide. Homicide is not easily presumed, in
the absence of concrete poof – which is not easily available.
The death takes place within the house, the victim of the “accident” is always
behind closed doors when she dies.
The death is reported by the husband or his relatives as suicide, and the
suspicion of homicide is introduced by the woman’s parents or relatives.
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These the Law Commissioner identified as the most common features of a dowry
death.
A perusal of newspaper reports in the period before the change in the law –
bringing in the presumption of homicide or abetment to suicide – would show
women losing their lives in accidents in the kitchen, or committing suicide. It
was only in 1983, that investigation into all unnatural deaths of women who had
been married for less that 7 years was made mandatory.

That could explain

why there are no reported cases which reached the Supreme Court between
1950 and 1982 of abetment to suicide , and none where dowry was the motive
for murder of the wife.105 The recognition of a brutal offence needed an explicit
law to be treated as such.
The offence of dowry death works on a presumption, and in contrast with the
rest of Indian law which presumes innocence, this presumes guilt.106 The onus is
on the offender to demonstrate his/her innocence. The term dowry death has
tended to socialise the offence, even among investigating authorities, making it
difficult for registering complaints and launching criminal prosecution.107 It has
also excluded deaths motivated by other causes which may share the
characteristics of a dowry death.

The murder of a women because she was

“inauspicious”, for she remained childless, is a case in point.108

The pressure

groups demanding legislative action had focussed on dowry, and legislative
inertia was apparently not discarded for more than a direct response limited by
the language of the demand.
SUICIDE
When a woman, driven to desperation, commits suicide, the question is whether
there had been abetment, for such abetment would itself constitute an offence.
The Statutory place that dowry got as a cause of cruelty has become a
prerequisite for bringing the offenders to justice. It ca only be said that there
105

. There is not a single such case reported between 1950to 1982 from the Supreme Court: see Vol. I of
Surendra Malik Complete Supreme Court Criminal Digest (1987)
106
. For an instance of Judicial treatment of S.498‐A and S.304‐B IPC, see supra Note 87.
107
. Bhagwant Singh v. Commissioner of Police, Delhi (1983)3 SCC 344 infra.
108
Virbhan Singh v. State of UP (1983) 4 SCC 197

29

are more cases being investigated as possible instances of such abetment , but
acquittals are still the norm.
In less than a year after her marriage, Veena died of burn injuries.109 The
prosecution alleged that Veena had been harassed and humiliated and insulted
for dowry. She was said to have been driven to sprinkling kerosene on herself
and setting herself afire.

The defence version took the classic position : that

Veena had not committed suicide but her clothes had accidentally caught fire
when she was preparing tea for the family over a stove. The court accepted that
there was ample evidence that repeated demand were made.... for articles of
dowry and money “. The “most telling circumstances” was the large number of
dowry articles which were taken back by Veena’s family members after Veena’s
death.

There was also “substantial evidence “that the father-in-law had

demanded Rs.20,000 to Rs.25,000 for setting his son up in business.

The

father-in-law and husband were convicted of cruelly for dowry. But, when the
evidence was assessed to determine the question of abetment of suicide, it was
reassessed as being improbable that it had been suicide, in the first place. The
limited availability of evidence and the manner of its treatment shows the
immense difficulties in proving even suicide; the abetment of suicide is only the
next stage.
Lapses in investigation add to these difficulties.

For instance, the theory of

suicide meant that there ought to have been the smell of kerosene emanating
from Veena’s clothes; this was absent.

But the post-mortem had been

performed after several hours and “such smell might not have been detectable”.
The prosecution asserted that the stove was placed on a raised slab which would
make it unlikely that it could have been an accident. The investigating officer
had testified to finding the stove lying on the slab, but the photographer who
accompanied the investigating officer said that he had seen it lying on the
kitchen floor.

The contradiction disproved that aspect of the case.

on......
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And so

The treatment in Usha’s case is peremptory and clearer in demonstrating the
difficulties of having a conviction under section 306 upheld.110

To the court,

there was not enough “dependable evidence” to support the probability of actual
abetment”. The court speaks of “certain import and innate circumstances” which
completely destroy the theory of abetment to commit suicide. Usha’s brother’s
statement that she had told him that there were demands for money to build a
house for her husband and her, was mentioned. The court said: “This by itself
does not at all prove any intention to abet her to commit suicide by any of the
accused”. A letter that she wrote to her husband in which “there is no trace that
she was being harassed, or teased by her in laws or her husband” would
according to the court, “offset” the demand for money. On an earlier visit, the
brother had witnessed his sister being beaten by two of the women in her
matrimonial home. But he had not informed the “police or anybody”, and spoke
about it only one and half months after the incident. And on this understanding
of human nature and interpretation of human action and inaction, the court
acquitted those that had even found by the High Court to be worthy of
punishment.
This attitude to evidence is not confined to cases of suicide. Murder, within the
walls of the matrimonial home is threatened with a similar fate.
MURDER
There comes a time when the configuration of the stars, perhaps, causes to
explode into significance on occurrence that is apparently oft-repeated. Such it
was with the case that rocked parliament and the courts: the case of Sudha
Goel.111 When Sudha was murdered, she was pregnant 9 months. The accused
were her mother-in-law, her husband and his brother.

As is common, the

defence version was that Sudha had been trying to light the kerosene stove
when her saree caught fire. The trial judge however accepted the prosecution
version, and was both convinced and horrified enough to consider death penalty
to be the appropriate punishment.
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The High Court , in the appeal , made neat categories of (1) prosecution version
of the evidence (2) motive (3) dying declarations....... and concluded that the
conduct of the accused could have been interpreted otherwise than as trial court
did: as having gone to her rescue. The High Court acquitted the accused. That
was the spark that relit the ire of public opinion.

Women’s organisations,

particularly, were agitated in the extreme. Unusual scenes were enacted, where
a dharna was held outside the High Court and the judges virtually gheraoed.
The Supreme Court was picketed , and a group of women’s organisations
petitioned the court to reopen the matter which the High court had concluded a
such patently unjust manner.
This public pressure, and the uncomfortable knowledge that it was the cynosure
of critical eyes, definitely made difference to the scrutiny, reappraisal and
reinterpretation of the evidence.

The awareness of media and public attention

escaped neither the High Court, nor the Supreme Court. “The verdict of acquittal
which we are about to deliver is bound to cause flutter in the public mind more
particularly amongst women’s social bodies and organisations’” the High Court
said.

And in a metaphorical shrug, it said, “Judges are human being and can

err. The satisfying factor is that we are not the final court and there is a court
above us and if our judgement is wrong it shall be set right”.

The Supreme

Court was careful to dissociate itself from the position that public opinion
mattered with the courtroom. “What happens outside the courtroom when the
court is busy in its process of adjudication is indeed irrelevant”, it said. “If .....
the courtroom is allowed to vibrate with the beat generated outside it, the
adjudicatory process suffers and the search for truth is stifled”. Whatever their
responses to public pressure, these statements carry the confession of a keen
and immediate awareness of the watching public eye.
The convictions of the mother-in-law and husband of Sudha were restored by
the Supreme Court.

The sentence was however reduced to life imprisonment

from the extreme penalty of death.

For those who would oppose the death

penalty, or in any event the power of the state to legally deprive life, this was a
welcome substitution of penalty.

This however was
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not the reason that

prompted the court,112 its reasons are couched in generalities: “....in the facts of
the case and particularly on account of the situation following the acquittal....
and the time lag....”.

The clinching circumstance was apparently that the

husband had married again. Where social boycott and public disproval is denied
as a protection to victimised women, it is no doubt necessary that the law needs
to be its replacement.
INVESTIGATION IMBROGLIO
The treatment that these offences receive in the judiciary is determined to a
considerable extent by the effectiveness of the investigation.

In some cases,

courts have had to be petitioned to ensure progress in investigation. The fine
distinctions that exist between suicide, murder and the area of uncertainty that
is

the ‘dowry death’ require immediate and effective investigation.

evaporation of the kerosene smell that

The

cast doubt on the nature of the event

is a instance.113 When Urmila was found dead in a well the court observed that
there was ground to suspect that there might have been murder a food, but the
absence of police investigation had ruled out consideration of this possibility.114
There was even a suggestion that the lapse had been deliberate as the father-inlaw was a retired police officer.

The callous and negligent conduct of

investigating

cases

officers

in

numerous

resulting

in

criminals

escaping

conviction was strongly condemned. This was judicial recognition of one of the
major hurdles that victims and their families face in getting justice.
When Prabha kumari dies, too, her family was hard put to have investigations
launched to determine if it was a case of homicide.115
Minister, the Home Secretary

Telegrams to the Chief

and senior police officials alleging police

connivance and asking for an investigation produced little result. The problems
were accentuated by the fact that they were from Rajasthan, where as Prabha
had her matrimonial home in Kancheepuram in Tamil Nadu, and had died there,
Also, despite so may telegrams, all of which were acknowledged, the police had
registered a case of suicide instead of homicide.
112
113
114
115

Finally, her parents had to

For as the court said: Ïn a suitable case of bride burring , death sentence may not be improper.”Ibid.
Supra Note 109.
Supra Note 100
Supra Note 88
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petition the court.

The court, deploring the inaction of the police, observed,

“any amount of investigation hereafter done, even by the best of investigation
agencies will not adequately compensate”’ and handed the case over to the CBI,
CID, Madras to conduct an “unbiased” investigation.
Bhagwant Singh’s problem were similar, when he tried to get the investigating
agencies to act after his daughter died.116 The fact that Bhagwant Singh was a
member of the Indian Revenue Service seemed to have helped him not at all.
His complaint to the court was that the investigating agencies were not carrying
out

their duties in a bona fide manner, and had deliberately withheld the filing

of a police report. They had, he alleged, resorted to delaying the process of the
investigations.

When the

question was raised with the police, the response

was a detailed affidavit explaining all the other cases that the police concerned
had had to deal with, which was presumably why there had been neglect of
Gurinder Kaur’s death. What is one to understand from this?

Merely that it is

a case of general overburdening of the police force? Or that these matrimonial
death cases are of a lower order of priority and have to wait their turn? The
details of the affidavit are no help in finding answers to these questions.
CONVICTION?
It ought not then to be a matter of any surprise that the conviction rate in dowry
related cases is so low. While some statistics have slowly begun to emerge on
charges of dowry offences, the conviction figures are not given with alacrity even
to the people’s representatives sitting in Parliament.117
EDUCATED YET HELPLESS
Education and economic independence are suggested as possible prescriptions to
prevent women’s oppression and to improve their status.

The dowry menace

seems to be impervious to such possibilities. The Status Report

carries a note

of despair when it finds the more or less well defined grades of dowry for men in
116
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different professions.118 Education of girls also tends to increase dowry, through
indirectly, since an educated girl will marry a more educated boy who will
naturally require more dowry.119
Education and economic independence do not seem to have protected women in
their marriage either. Gurinder Kaur had a B.Sc. (Home Science) degree from
Lady Irwin College.120 Shobha Rani was a post-graduate in the biological
sciences, and her husband a doctor.121 Anita was a science graduate.122 Veena
Rani had her degree in MA and had a B.Ed degree too.123

When Justice Fatima

Beevi helped Rajani, a graduate in law , out of her traumatic marriage, she
said”...a young educated woman is not expected to endure the harassment in
domestic life whether mental or physical, intentional or unintentional....
resents unfair or unreasonable demand

If she

for dowry and decides to keep away

from the husband on account of the persistent and dubious approach to compel
her parents to yield , the wife cannot be found fault with."124

The large

numbers of victims, however, hold different moral.
DEADLY EXTREMES
Judicial responses to dowry related problems have been seen travel to extremes.
In Lichamadevi’s cases, the Rajasthan High Court, incensed with the brutal
murder of a young woman in her matrimonial home, directed that there be a
public handing of offenders. It was populist , and was avowedly meant to act as
lesson to all other potential offenders. If this medieval remedy was expected to
satisfy those with concern for women and the problems , it presumed a bloodthirst which does injustice to the intended spectators. Fortunately, the Supreme
Court acted as a voice of moderation and reason, and prevented this excess.
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In fact, on appeal , the Supreme Court through it fit to commute

the death

sentence to one life imprisonment.126
When the court heard Kailash Kaur’s appeal,
not appealed to enhance the punishment.

127

it was pained that the State had

“This is yet another unfortunate

instance of gruesome murder of a young wife by the barbaric process of pouring
kerosene oil over the body and setting her on fire as the culmination of a long
process of physical and mental harassment for extraction of more dowry .
Whenever such cases come before the court and the offence its brought home to
the accused beyond reasonable doubt , it is the duty of the court to deal with it
in the most severe and strict manner and award the maximum penalty ”to act as
a deterrent.
This anxiety to demonstrate the concern of the count fails to recognise the
relationship between women’s right and human rights.

Death penalty is the

ultimate violation of human rights, and the power left with one organ of state to
impost it, and with another to carry it out, may do violence to the proponents
of women’s rights. If there was any element of voicing of the popular sentiment
when death sentence was

advocated to teach potential offenders a lesson, this

may have been wholly misplaced.
Parliament has had to respond

to general heightened awareness of the dowry

problem and the demand that it state its concern, and act on it. It has found
one mode of expressing its outrage in increased criminalisation.

In 1961, the

giving or taking or abetting the giving or taking of dowry was punishable with a
maximum sentence of six months’ imprisonment, or up to Rs.5000 fine or both.
In 1984, it was amended providing a minimum period of six months’
imprisonment, which may extended up to two years, and with fine of up to
Rs.10000 or the value of the dowry, whichever is more.

In 1986, this was

further revised to a minimum period of five years, and a fine of up to Rs.15000
or the value of the dowry, whichever is more.

Having scaled new heights of

criminalisation, parliament had to engineer in some moderation. So it provided
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that less that the minimum five years sentence may be imposed for adequate
and special reasons”.
This feature of increasing criminalisation reached other provisions of the law too.
This amendment hides more than it

reveals.

It makes a secret of

the

inordinately low levels of action taken under the Act, and of the abysmally low,
almost non-existent, conviction rates.

When neither investigating authorities

nor courts have found it fit to provide even mildly punishing
dowry

offences,

what

would

over criminalisation ? Would not

be

the

purpose,

sentences for

and

effect,

of

courts be even more reluctant to convict

where they might find the minimum sentence itself is excessive , by their
understanding?

Would not over criminalisation then have a contrary effect to

what is sought to be achieved?

There is nothing to indicate if this was

considered at all, or if the amendments were merely a reaction to public
pressure posing as parliamentary wisdom.
INSTRUMENTAL IRRESPONSIBLITY
An understanding of the problems that dowry had generated has found a weak
reflection in the law, which has been distinctly strengthened after gruesome and
brutal crimes got associated with it. Seriousness in parliamentary debate, and
judicial recognitions of the grossness of the violations has entered the arena only
after dowry got directly linked with death. What has got lost in all this debate
are other matters that merit concern, for instance the issue of ostentatious
marriages, and guest control orders and display of presents.
The liberal licensing of marriage halls , and their actual

construction by

municipal administrations gives the lie to state intention to promote

simple

marriages. There have been some statutory attempts by state governments to
introduce the concept of simple marriage. The 1976 Haryana Amendment to the
Dowry Prohibition Act prescribes “total marriage expenses” and sets aceiling of
Rs.5000.

It

permits

25

members

to

form

the

marriage

party

and 11 members to constitute the marriage band. The 1976 Punjab Amendment
makes displaying of presents an offence. The guest list can include 25 persons
and minors and a band.

Not more than two principal meals
37

may be served.

There are limits also on the amounts that may be given at the different
ceremonies that constitute a marriage.

The Himachal Pradesh Amendment in

1976 also prohibited the display of present at the time of marriage. This Act,
like the Punjab Act, prescribed ceiling for gifts. The Delhi Guest Control Order
1976

128

was more detailed and specified the kind of foodstuffs that may or may

not be served. There was another attempt at guest control in Delhi in February
1991 but it was rescinded in unseemly haste the very next month.
There has been little evidence of the implementation of these provisions, though
there may have been some self-restraint among the cognoscenti.

The close

relationship between dowry, ostentatious marriage and guest control does not
seem to have exercised legislative or executive genius.

The need to consider

enacting these concerns into the Central legislation doesn’t seem to have been
considered to merit any attention.
The ban on advertisements have been statutorily restricted to “offer” by any
person for a share in the property as consideration for the marriage of his son or
daughter or any other relative.129 What it excludes from this purview is schemes
and advertisements which promote the passing of property to the son-in-law
upon marriage.

The Life Insurance Corporation, recognised to

be an

instrumentality of state, a monopoly, a creature of statute – explicitly invites
parents to invest for “your daughter and future

son-in-law”.

The insurance

policy taken for the daughter can be made to extend automatically to the son-inlaw.130 The Lakshmi Vilas Bank promises “22,728 ways to express your love for
your daughter”. The image that is portrayed is that of a mother envisioning her
daughter – a little of no more that 4 or 5 – in bridal attire. And for that day is
advised to invest and net a “forture”.131
The Unit Trust

of India, another instrumentality of that state, is cognisant of

the need for “your precious little girl’s “secure future. So it offers “Raj Lakshmi,
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an exclusive scheme for the girl child till 5 years’ age, where her money can
multiply up to 21 times in 20 year”.132
In sharp contrast, the Unit Trust of India offers the Children’s Gift Growth
Fund.133 This scheme is to benefit sons, for “ In his eyeslie your dreams fulfilled”.
The gift “can open up opportunities for his higher studies. Or help him start his
own business. Or every by a small house of his own.”
The Hindustan Times, the newspaper which boasts the largest circulation in Delhi
distributes free a copy of a Marriage Shopping Guide to

any person who

advertises in their matrimonial columns, seeking a bride or a groom. If there
were any areas that had escaped the attention of demanders of dowry, this
comprehensive guide – which covers from Air Conditioners And Airlines, through
Banquet Halls, Family Planning Consultant, Florists, Furniture Dealers, Ice
Cubes, Contact Lenses, Jewellery Shops, Mattress And Bed, Silverware, Travel
Agents And Wedding Cards – will bring it effortlessly to mind.134
None of these instances of promoting dowry have been acted against. They are
easy of detection, being advertised as they are and intended for the public eye.
The offence of abetment of giving or taking dowry could cover theses contexts,
but nothing has been done. The

responsibility of public institutions has been

given the go-by and the implementing agencies have shut their eyes to these
publicised offences.
Other aspects of dowry-related legislation also suffer neglect.

The role of dying

declarations as evidence in courts has not been considered by the law makers.
Given the confines within which the offence of life-destruction is committed, the
one

salient

bit

victim of dowry.

of

evidence

may

be

the

statement

of

the

dying

Yet, technicalities have superseded substance, and offenders

have escaped conviction.135
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There is no provision in the law which

requires filing returns of marriage

expenses. Nor is there anything to facilitate the filing of lists of “presents” given
in connection with a marriage. Compulsory registration of marriages, may have
to precede these provisions.

The relationship between inheritance , property

and dowry could perhaps be a starting point to motivate registration of
marriages.
The provision that does exist, for the appointment of Dowry Prohibition
Officers,136

has suffered in stoical silence.

anywhere, it is virtually unknown to

Even if they have been appointed

the public, which defeats the purpose

anyway.
IGNORED STATUS
The dowry problem is a reflection , and an outcome, of the low status of women.
The contribution that the continuance of the dowry system has made is most
often not recognised when related laws are the subject of concern.

The law

governing custody of children makes the father the natural guardian.137 It gives
the father a prior right. And there is no provision in the law which reorders this
priority where the mother is forced to leave the matrimonial home following
dowry harassment. The pressure on women to stay on in marriage despite cruel
and inhuman treatment is aggravated where she has children. For , leaving the
matrimonial home could man losing her children to her husband , unless assisted
by the discretionary compassion of a court.
The absence of a law on amniocentesis, and the easy access to abortion facilities
which the law fosters138 almost inevitable creates a suitable ambience for
selective abortion of female foetuses.

The high cost and low returns of girl

children is largely occasioned by dowry.

Inaction on dowry problems is no

prescription for putting an end to the motivation for either selective abortion or
female infanticide.
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The absence of any seriousness in eliminating the dowry system is dissonant
with the avowed desire to do away with child marriages.139 The older the girl, the
more the insecurity of the parent and the greater the dowry.140 This is a possible
linkage that has to be studies, and tackled , but the law has had little time so far
to deal with it.
Family Courts were introduced on the law books in 1984.141

Their underlying

emphasis is the protection and preservation of the institution of marriage. The
violence of the dowry system cannot find an answer in this ordering of purposes.

A CONCLUSION
The law to prohibit dowry has clearly not served its purpose.

For a start, the

state institutions themselves need to be trained into possessing a “social
conscience”, and to be “socially reformed”. The Dowry Prohibition Act and its
significant corollaries are testimony, not to the capacity of law to foster social
change, but to the power of public opinion to influence law.
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